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Planning Agreement
7 Mildred Street, Wentworthville and
31,33 & 37B Garfield Street, Wentworthville

Parties
Council Name Cumberland Council -
Ad&ress '_'1 6“_M_er-nc;rial Avenue, -
Merrylands NSW 2160

A_BN_ _ a l 22 798 563 329 i 1

ﬁseveloper _Name S _Ugersjlgrty_ Gr;u_p;ty l:td 5 -l
Address | PO Box 270, Wentworthville NSW 2145 |
ABN 98 078 297 748 : !

Background

A '.r.he Dev;l;er ow_ns the Lar_1dA -

B The Developer wishes to carry out the Development.

c The Developer has applied, or praposes to apply, for the Development Consent.

D The Developer has agreed to make the Development Contributions in connection with the

carrying out of the Development in accordance with this document

Operative Provisions

1 Agreement

The agreement of the parties is set out in the Operative Provisions of this document, in
consideration of, among other things, the mutual promises contained in this document.

2 Defi n_itio_ns

21 Defined Terms

In this document, words beginning with a capital letter that are defined in Part 1 of Schedule 2
have the meaning ascribed to them in that schedule

2.2 Interpretation

The interpretational rules contained in Part 2 of Schedule 2 apply in the interpretation of this

document.
© Marsdens Law Group N 1
CC Planning Agreement <2016

7 Mildred St, Wentworthville and 31, 33 to 37B Garfield Street Wentworthville (Revision 4)




3

3.1

3.2

3.3

4.1

4.2

43

5.1

Application and Operation of Document

Planning Agreement

This document is a planning agreement:

(1) within the meaning set out in s93F of the Act; and

(2) governed by Subdivision 2 of Division 6 of Part 4 of the Act
Application

This docurnent applies to both the Land and to the Development.
Operation of this Agreement

(1) Until the Development Consent is granted, this document constitutes the Developer's
offer to enter into a planning agreement with respect to the Development.

(2) This document becomes a planning agreement for the purpose of the Act when:
(a) the Development Consent is granted;
(b) the Development Consent contains a condition imposed under section 93((3)

of the Act requiring this planning agreement to be entered into; and

(c) the planning agreement is entered in accordance with clause 25C(1) of the
Regulation.

Application of s94 & s94A

Application
This document does not exclude the application of section 94 of the Act 1o the Developments .
Consideration of Benefits

Section 94(6) of the Act does not apply lo the Contributions thal are lo be carried out or
provided pursuant to this document,

Section 94EF

This document does not exclude the application of S94EF to the Development.

Provision of Contributions

Designated Land

(1) The Developer must dedicate the Desighated Land to Council free of any trusts,
estates, interesls, covenants and Encumbrances by the time specified in Schedule 3.

(2) The Developer must meet all costs associated with the dedication of the Designated
Land in accordance with paragraph (1), including any costs incurred by Council in
relation ta that dedication.

(3) For the purpose of this document, Designated Land is dedicated to Council:

© Marsdens Law Group 2
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(a)

(b)

5.2 Works

if the relevant iand is dedicated in a plan registered at the Land & Property
Information Office of NSW, when that plan is so registered: or

otherwise when the Developer delivers to Council:
(i) a transfer of the relevant land in registrable form;
(i) the original Certificate of Title for the relevant land; and

(iii) any document in registrable form which, when registered, will remove
any Encumbrances reqgistered on the title of that land.

The Developer, at its cast, must:

(1) obtain any consent or approval from an Authority required for the construction and use
of the Works;
(2) carry out and complete the Works to the satisfaction of the Council by the time

specified in Schedule 4;

(3) carry out and complete the Works:

(a)

(b)
(c)

(d)

(e)

in accordance with the specification referred to in Schedule 4 for the relevant
item of Work;

in accordance with the requirements of, or consents issued by, any Authority;
ensuring that:

(i all necessary measures are taken to prolect people, properly, and the
enviranment;

(i) unnecessary interference with the passage of peaple and vehicles is
avaided;

(iii) nuisances and unreasonable noise and disturbances are prevented;
and

(iv) all relevant laws and regulations with respect to water, air, noise and
land poliution (including ‘pollution incidents') as defined under the
Protection of the Environment Operations Act 1997 (NSW);

in accordance with any Australian Standards applicable to works of the same
nature as each aspect of the Works; and

in a proper and workmanlike manner complying with current industry practice
and standards relating to each aspect of the Works.

53 Contribution Value

If the Developer's actual cost of carrying out the Works, including any costs incurred pursuant
to this document differs from the relevant Contribution Value, neither party is entitled to claim
credit or reimbursement, as the case may be, for the difference.

©®Marsdens Law Group |
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5.5

5.6

6.1

6.2

Access to the Land and location of Works

The Developer is to permit Coundil, its officers, employees, agents and contractors to enter
the Land at any time, upon giving reasonable prior notice, in order to inspect, examine or test
any of the Warks.

Monetary Contributions

Subject to clause 5.6 the Developer must pay the Monetary Contributions by the time specified
in Schedule 5.

Indexation of Contribution Values
The Contribution Values are to be increased (with the calculation to be made as from the date
any such amount is due to be paid under this document) in accardance with the foilowing

formula:

A=BxC
D

where:

A

the indexed amount;

B the relevant amount as set out in this document;

C

the Index most recently published before the date that the relevant payment or the
calculation with respect to the relevant amount is to be made; and

D

the index most recently published before the commencement date of this document.

If Ais less than B, then the amount of the relevant Coniribution Value will not change.

Design and specification of Works

Developer must submit design

(1) Before commencing construction of an item of Work, the Developer must submit to
Council for its approval, the detailed design and specification for the relevant item of

Work.

(2) The design and specification for the item of Work must be prepared by the Developer
having specific regard to:

(a) the description of the item of Work contained in this document; and
(b) the Contribution Value of that item of Work.
Council to respond to design and specification
M If, within twenty (20) business days of the date of submission referred to in clause 6.1:
(a) Council notifies the Developer in writing of its approval of the design and
specification, the Developer is to carry out and complete the relevant item of
Work in accordance with that design and specification;
(b) Council fails to notify the Developer in writing that it approves or does not

approve of the design and specification, Counci! is taken to have approved the
design and specification of the item of Work and the Developer may carry out

@ Marsdens Law Group _1 4
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and complete the item of Work in accordance with that design and
specification; or

{c) Council notifies the Developer in writing that it does not approve aof the design
and specification, the Developer may:

(" elect to amend the design and specificalion and submit to Council the
amended design and specification in which case the approval process
set out in this clause 6 applies to that amendment; or

(i) if the Developer does not agree with the modifications requested by
Council, refer the matter for dispute resolution under clause 14.

(2) For the purposes of paragraph (1)(b), except with the agreement of the Developer,
Council cannot require the Developer to:

(a) comply with the design approved under this clause if it is inconsistent with the
relevant Development Consent; and

(o) make modifications lo the design and specification of an item of Work that

resulls in a change to the nature and scope of that item of Work as set out in
this document.

7  Deferral and Completion of Works

741 Deferral of Works

(M Notwithstanding any other provision of this document, if the Developer forms the view
at any time, that it is unable to make all or part of a Development Cantribution
comprising an item or items of Works (Deferred Works) by the time required under
this document, then the Developer may seek Council's approval to defer the relevant
Works by providing written notice to the Council:

(a) identifying the relevant Work that the Developer proposes to defer; and

(b) identifying the anticipated time for Completion of the relevant Work.

(2) The Council, acting reasonably, must give the Developer a written notice stating:
(a) whether or nol it consents to the deferral of the Deferred Works;
(b) the revised date for Completion required by Council; and
(c) any conditions Council requires with respect to the deferral, including any

requirement for additional Security on account of that deferral.

(3) If the Council consents ta the deferral of the Deferred Works, then the fallowing
applies:

0 the Developer must comply with any conditions required by Council under
paragraph (2);

(i)  provided the Developer satisfies lhose condilions, the Developer will not be
considered to be in breach of this document as a result of a failure to achieve
Completion of the relevant Deferred Works by the time for Completion specified
in this document; and

(i) the time for completion of the Deferred Warks under this document is the
revised date for Completion approved by Council.

© Marsdens Law Group | 5
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7.2 Issue of Completion Notice

if the Developer considers that any particular item of the Works is Camplete it must, within
fourteen (14) days of Completion of that item, serve a notice on Council which:

{1) is in writing;
(2) identifies the particular item of the Works to which it relates; and

(3) specifies the date on which, the Developer believes the relevant item of the Works
was Completed.

7.3 Inspection by Councii

(1) Council must inspect the Works set out in a Complelion Notice within ten (10}
business days of the receipt of that notice.

(2) If Council fails to carry out an inspection required under paragraph (1), the Works
referred to in the relevant Completion Notice will be deemed to be Complete.

74 Council Notice
(1) Within twenty eight (28) days of inspecting the Works set out in a Completion Notice,
Caouncil must provide notice in writing to the Developer that the Works set out in the
Completion Notice:

(a) have been Completed; or

{b) have not been Completed, in which case the notice (Rectification Notice)
must also detail:

(i) thase aspects of the Works which have not heen Completed; and

(i) the work the Council requires the Developer to carry out in order to
reclify the deficiencies in thase Works.

(2) If Council does not provide the Daveloper with a notice in accordance with paragraph
(1), the Warks set out in the Completion Natice will he deemed to have been
Completed.

(3) Where Council serves a Rectification Notice on the Developer, the Developer must:
(a) rectify the Works in accordance with that notice; or
(h) serve a notice on Council that it disputes the matters set out in the notice.

(4) Where the Developer:

(a) serves notice on Council in accordance with paragraph (3)(b), the dispute
resolution provisions of this document apply; or

(b) rectifies the Works in accordance with paragraph (3)(a). it must serve upon
the Council a new Completion Notice for the Works it has rectified and the
process in respect of Completion of the Works in this clause 7.4 apply to the
Woarks set oul in the new Completion Natice.

O Marsdens Law Group - o é
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7.5 Acceptance of Works
Council accepts ownership, possession and control of, and risk in, any Works carried out on
Designated Land when:
(1 those Works are Completed; and
(2) the relevant land has been dedicated to Council.
7.6 Works-As-Executed-Plan
No later than forty (40) business days after an item of Work is Campleted, the Developer must
provide to the Council with:
(1) a full Works-As-Executed-Plan in respect of lhe relevant item of Work that has been
Completed; and
(2) all appropriate certificates to verify that the item of Work have been carried out in
accordance with relevant standards.
8 Defects Liability "
8.1 Defects Notice
(1) Where any part of the Works has been Completed but those Works contain a material
defect which:
(a) adversely affects the ordinary use and/or enjoyment of the relevant Waorks; or
{b) will require maintenance or rectificalion works 10 be performed on them at
some time in the future as a result of the existence of the defect,
(Defect) Council may issue a defects notice (Defects Notice) concerning those
Works but only within the Defects Liability Period.
(2) A Defects Notice must contain the following information:
(a) the nature and exient of the Defect;
(b) the work Council requires the Developer to carry oul in order to rectify the
Defect; and
(c) the time within which the Defect must be rectified (which must be a
reasonable time and not less than fourteen (14) days).
8.2 Developer to Rectify Defects
(1) The Developer must rectify the Defects contained within a Defects Notice as soon as
praclicable after receipt of the Defects Notice.
(2) The Developer must foliow the procedure set out in clause 7 in respect of the
satisfaction of the Defects Natice (as if it were a Rectification Natice).
8.3 Right of Council to Step-In
Council may, at its absolute discretion, enter upon the Land for the purpase of satisfying the
Defects Notice where the Develaper has failed to comply with a Defects Notice but only after
giving the Developer seven (7) days written notice of its intention to do so.
@ Marsdens Law Group | - - o 7
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84 Consequence of Step-In
If Council elects to exercise the step-in rights granted to it under ctause 8.3 then:
(1 Council may:
(a) enter upan any part of the Land that it requires access to in order to satisfy the
obligations of the Developer in accordance with the Defects Notice; and
(b) rectify the relevant Defects in accordance with the Defects Notice; and
(2) the Developer must not impede or interfere with Council in undertaking that work.
8.5 Costs of Council
Where Council exercises its step-in rights all, costs incurred by Council in rectifying the
relevant Defects may:
(1) call upon the Defects Security provided by the Developer pursuant to clause 11; and
(2) recover as a debt due any difference between the amount of the Defects Security and
the costs incurrad by the Council in rectifying the Defects.
9 Developer Warranties and Indemnities - - -
9.1 Warranties
The Developer warrants to Council that it is:
(1) legally and beneficially entitled to the Land;
(2) able to fully comply with its obligations under this document;
(3) it has full capacity to enter into this document; and
4) there is no legal impediment to it entering into this document, or performing the
obligations imposed under it.
9.2 Indemnity
The Developer indemnifies Council in respect of any Claim that may arise as a result of the
conduct of the Works but only to the extent that any such Claim does not arise as a result of
the negligent acts or omissions of Council.
10 Contribution Alternatives B
Deleted
11 Security - B .
11.1  Provision of Security
Subject ta paragraph 11.2, prior to the issue of a Construction Certificate, the Developer must
deliver to Council separate irrevocable and unconditional undertakings:
(1 fordthe amount equivalent to the sum of all Contribution Values (Primary Security);
an
© Marsdens Law Group | o T - 8
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11.5

© Marsdens Law Group

(2) for an amount equivalent to fifteen {(15%) of the sum of all Contribution Values for the
Works (Defects Security),

(collectively referred to as the Security).

Replacement of Security

(M The Developer may replace any Security provided by it at any time, provided that the
amount of that replacement is not less than that which is required to be provided

under this document,

(2) On receipt of a replacement Security, Council must immediately release the Security
being replaced and return it to the Developer.

Council may call on Security

(1) If the Developer commits an Event of Default Council, without limiting any other
remedies available 1o it, may call on any Security provided by the Developer.

(2) If Council calis on any Security, it may use the amount so paid to it in satisfaction of
any costs incurred by it in remedying the relevant Event of Default.

Top up of Security

If Council calls on the Security, Council, by notice in writing to the Developer, may require the
Developer to provide a further or replacement Security in an amount that, when added o any
unused portion of any Security then held by Council, does not exceed the amount of the
Security Council is entitied to hoid at that time under this document.

Release of Primary Security

Unless:

(1) Council has made or intends to make a demand against any Security provided by the
Developer,

(2) the Development Contributions on accaunt of which that Security was provided have

not been made; or
(3) the Developer is in breach of this document at the relevant time,

Council, upon a written request being made by the Developer, must return the Primary
Security within ten (10) business days of such a request being made,

Release of Defects Security
Unless:

(1) Council has made or intends to make a demand against any Security provided by the
Developer;

(2) the relevant Defects Liahility Period has not expired; or
(3) the Developer is in breach of this document at the relevant time,

Council, upon a written request being made by the Developer, must return the Defects
Security within ten (10) business days of such a request being made.

9
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11.7  Indexation of value of Security value
The Developer must ensure that the Security held by Council at all times equals the indexed
amount of the Contribution Values from tima to time.

11.8 Compuisory acquislition of the Designated Land

H The Developer consents to the compulsory acquisition of the Designated Land:

(a) in accordance with the Land Acquisition (Just Tenns Compensation) Act 1991
(NSW) (Acquisition Act), and
(D) on the terms set out in this clause 11.8.

(2) Council may only acquire the Designated Land compulsorily in accordance with the
Acquisition Act if the Developer has committed an Event of Default with respect the
dedication of that land under this document.

(3) If Council acquires the Designated Land compulsorily in accordance with the
Acquisition Act:

(a) the Developer agrees that the compensation payable ta it on account of that
acquisition under the Acquisition Act is £1.00; and

(b) Council must complete that acquisition within twelve (12) months of the
relevant Event of Default.

(4) The parties agree that the provisions of this clause 11.8 are an agreement with
respect to the compulsory acquisition of the Designated Land for the purpose of s3Q of
the Acquisition Act.

11.9 Developer must not deal with property

(1) The Developer must not during the term of this document Assign the Designated Land
without first obtaining Council’s consent in writing.

(2) Council may, at its absolute discretion, refuse its consent or give consent with
conditions.

12 Registration of this document
124 Registration

This document will be registered on the title of the Land pursuant to s 93H of the Act.
12.2  Obhligations of Developer

The Developer must:

(1 do all things necessary to allow the registration of this document to occur under
paragraph (1); and

(2) pay any reasonable costs incurred by Council in undertaking that registration.

12.3 Release by Council

The Council agrees to provide the Developer with a release and discharge of this document

from any part of the Land with respect to which the Developer has complied with its obligations

under this document {Release Land).
& Marsdens Law Group 10
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13 Review & Amendment
13.1  Negotiation of review
If either parly requests a review of the whole or any part of this document then the parties
must use their best endeavours, acting in good faith, to review this document in accordance
with that request.

13.2 Amendment to be in writing

if the parties agree to amend this document as a result of a review conducted under clause
13.2 then any such amendment must be made in writing signed by both parties.

14 Disgute_Re_sglution

141 Notice of dispute
{1 If a dispute or lack of certainty between the parties arises in connection with this
document or its subject matter (Dispute), then either party (First Party) must give to
the other (Second Party) a notice which:
(a) is in writing;

(b) adequately identifies and provides details of the Dispute;

(c) stipulates what the First Party believes will resalve the Dispute; and
(d) designates its representative (Representative) to negotiate the Dispule.
(2) The Second Party must, within five {56) Business Days of service of the notice of

dispute, provide a notice to the First Party designating as its representative a parson
to negotiate the Dispute (the representatives designated by the parties being together,
the Representatives).

14.2 Conduct pending resolution

The parties must continue to perform their respective obligations under this decument if there
is a Dispute but will not be required fo complete the matter the subject of the Dispute, unless
the appropriate party indemnifies the other parties againsi costs, damages and all losses
suffered in completing the disputed malter if the Dispute is not resolved in favour of the
indemnifying party.

14.3  Further steps required before proceedings

Subject to clauses 14.14 and 14.15 and except as otherwise expressly provided in this
document, any Dispute must, as a condition precedent to the commencement of litigation.
mediation under clause 14.5 or determination by an expert under clause 14.6, first be referred
to the Representatives. The Representatives must endeavour to resolve the dispute within five
(5) Business Days of the date a notice under clause 14.1(2) is served.

14.4  Disputes for mediation or expert determination

If the Representatives have nat been able to resolve the Dispute, then the parties must agree
within five (5) Business Days to either refer the matter to mediation under clause 14.5 or
expert resolution under clause 14.6.
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14.5 Disputes for mediation

(N If the parties agree in accordance with clause 14.4 to refer the Dispute to mediation,
the mediation must be conducted by a mediator agreed by the parties and, if the
parties cannot agree within five (5) Business Days, then by a mediator appointed by
the Prasident of the Law Society of New South Wales for the time being.

(2) If the mediation referred to in paragraph (1) has not resulted in settiement of the
Dispute and has been terminated, the parties may agree to have the matter
determined by expert determination under clause 14.6,

14.6 Choice of expert

(1) If the Dispute is ta be determined by expert determination, this clause 14.6 applies.
(2) The Dispute must be determined by an independent expert in the relevant field:
(a) agreed between and appainted jointly by the parties; or
(b) in the absence of document within five (5) Business Days after the date that

the matter is required to be determined by expert determination, appointed by
the President of the Law Society of New South Wales for the time being.

(3) If the parties fail to agree as to the relevant field within five (5) Business Days after the
date that the matler is required to be determined by expert determination, either party
may refer the matter to the President of the Law Society of New South Wales for the
time being whose decision as to the relevant field is final and binding on the parties.

(4) The expert appointed to determine a Dispute:

(a) must have a technical understanding of the issues in dispute;

(b) must not have a significantly greater understanding of one party's business,
functions or operalions which might allow the other side to conslrue this
greater understanding as a bias; and

(c) must inform the parties before being appainted of ihe extent of the expert's
understanding of each party's business or operations and, if that information
indicates a possible bias, then that expert must not be appointed except with
the written appraval of the parlies.

(5) The parties must promptly enter into an document with the expert appointed under this
clause 14.6 setting out the terms of the expert's determination and the fees payable to
the expert.

14.7 Directions to expert

) In reaching a determination in respect of a dispute under clause 14.6, the independent
expert must give effect to the intent of the parties entering into this document and the
purposes of this document.

(2) The experl must:

(a) act as an expert and not as an arbitrator;

(b) proceed in any manner as the expert thinks fit without being bound ta ohserve
the rules of natural justice or the rules of evidence;

{c) not accept verbal submissions unless both parties are present;

& Marsdens Law Graup { o 12
HCC Planning Agreement 15 Jaruary 2016

7 Mildrad St Wentworthville and 31, 3310 378 Garfield Streef, Wentworthville (Revision 4)



(d) on receipt of a8 written submission from one party, ensure that a copy of that
submission is given promptly lo the other party;

(e) take into consideration all documents, information and other material which
the parties giva the expert which the expert in its absolute discretion considers
relevant to the determination of the Dispute;

f) not be expected or required to obtain or refer to any other documents,
information or material (but may do so if the expert so wishes);

(9) issue a drafl cerlificale stating the expert's intended determination (together
with written reasons), giving each party ten (10) Business Days lo make
further submissions;

(h) issue a final certificate stating the expert's determination (together with written
reasons); and

(H act with expedition with a view to issuing the final cerlificate as soon as
practicable.

(3) The parties must comply with all directions given by the expert in relation to the
resolution af the Dispute and must within the time period specified by the expert, give
the expert:

(a) a short statement of facts;

(b) a description of the Dispute; and

(c) any other documents, records or information which the expert requests.

14.8 Expert may commission reports
(1 Subject to paragraph (2):
(a) the expert may commission the expert's own advisers or consultants
(including lawyers, accountants, bankers, engineers, surveyors or other
technical consultants) to provide information to assist the expert in making a
determination; and
(b) the parties must indemnify the expert for the cost of those advisers or
consultants in accardance with clause 14.6(5) of this deed.
(2) The parties must approve the costs of those advisers or consultants in writing prior to
the expert engaging those advisers or consultants.
14.9  Expert may convene meetings
{1) The expert must hold a meeting with all of the parties present ta discuss the Dispute
The meeting must be conducted in a manner which the expert cansiders appropriate.
The meeting may be adjourned to, and resumed at, a later time in the expert's
discretion.
(2) The parties agree that 3 meeting under paragraph (1) is not a hearing and is not an
arbitration.
14.10 Other courses of action
If:
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(1)

(2)

the parties cannot agree in accordance with clause 14.4 to refer the matter to
mediatian or determination by an expert; or

the mediation referred to in clause 14.5 has not resulted in settlement of the dispute,
the mediation has been terminated and the parties have not agreed to refer the matter
to expert determination within five (5) Business Days after termination of the
mediation,

then either party may take whatever course of action it deems appropriate for the purpose of
resolving the Dispute.

14.11 Confidentiality of information provided in dispute resolution process

(1)

(2)

The parties agree, and must procure that the mediator and the expert agree as a
condition of his or her appointment:

(a) subject to paragraph {2), to keep confidential all documents, information and
other material disclosed to them during or in relation to the mediation or expert
determination;

(b) not to disclose any confidential documents, information and other material
except;
() to a parly or adviser or consultant who has signed a confidentiality

undertaking; or
(it} if required by Law or any Authority to do so; and

(c) not to use confidential documents, information or other material disclosed to
them during or in relation to the mediation or expert determination for a
purpose other than the mediation or expert determination.

The pariies must keep confidential and must not disclose or rely upon or make the
subject of a8 subpoena to give evidence or produce documents in any arbitral, judicial
or ather proceedings:

(a) views expressed or proposals or suggestions made by a party or the mediator
or the experl during the expert determination or rnediation relating to a
possible settlement of the Dispulte;

{b) admissions or concessions made by a party during the medialion or expert
determination in relation to the Dispute; and

(c} information, documents or olher material concerning the dispute which are
disclosed by a party during the mediation or expert determination unless such
information, documents or facts would be discoverable in judicial or arbitral
proceedings.

14.12 Final determination of expert

The parties agree that the final determination by an expert will be final and binding upon them
except in the case of fraud or misfeasance by the expert.

1413 Costs

If any independent expert does not award costs, each party must contribute equally to the
expert’s costs in making the determination.
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14.14

14.15

Remedies available under the Act

This clause 14 does not operate to limit the availability of any remedies available to Council
under the Act.

Urgent relief

This clause 14 does not prevent a party from seeking urgent injunctive or declaratary relief
concerning any matter arising out of this dacument.

15  Breach of this document ) o
15.1 Breach Notice
If the Developer breaches this dacument, Council may serve a notice on the Developer
(Breach Notice) specifying:
(1) the nature and extent of the alleged breach;
(2) if:

(a) the breach is capable of being rectified other than by the payment of
compensation, what Council requires the Develaper to da in order to rectify
the breach; or

{b) the breach is nat capable of being rectified other than by payment of
compensation, the amount of compensation Council requires the Developer to
pay in order to rectify the breach, and

(3) the time within which Council requires the breach to be rectified, which must be a
reasonable time of not less than forty (40) business days
15.2  Events of Default
The Developer commits an “Event of Default" if it:
(1) fails to comply with a Breach Notice; or
(2) becomes subject to an Insolvency Event.
15.3 Consequences of Events of default
Where the Developer commits an Event of Default, Council may, in addition to any rights it has
at Law or under this document, call on the Security to the extent of any compensation claimed
in a Breach Notice and not paid by the Developer.
16  Termination . B
16.1  Termination

© Marsdens Law Group

This document terminates in the following events:
(1) The parties agree in writing to terminate the operation of this document at any time.

(2) Council serves notice on the Developer terminating this document wheare the
Developer has failed to comply with a notice issued in accordance with 15.1.
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16.2 Consequence of termination
Upon termination of this document:
(1) atl future rights and obligations of the parties are discharged; and
(2) all pre-existing rights and obligations of the parties continue to subsist.

_17 R Position of Council

17.1  Consent authority

The parties acknowledge that Council is a consent authority with statutory rights and
obligations pursuant to the terms of the Planning Legislation.

17.2  Document does not fetter discretion
This document is not intended lo operate ta fetter, in any unlawful manner;
4} the power of Council to make any Law; or
(2) the exercise by Council of any statutory power ar discretion,
(Discretion).

17.3  Severance of provisions

(1) No pravision of this document is intended to, or does, constitute any unlawfu! letter on
any Discretion. If, contrary to the operation of this clause, any provision of this
document is held by a court of competent jurisdiction ta constitute an unlawful fetter on
any Discrelion, the parties agree:

(a) they will take all praclical steps, including the execution of any further
documents, to ensure the objective of this clause 17 is substantially satisfied;

(b) in the event that paragraph (1)(a) cannot be achieved without giving rise to an
untawful fetter on a Discretion, the relevant provision is to be severed and the
remainder of this document has full force and effect; and

(c) to endeavour to satisfy the common abjeclives of the parties on relation to the
provision of this document which is held to be an unlawful felter to the extent
that it is possible having regard to the relevant court judgment.

(2) Where the Law permits Council to contract out of a provision of that Law or gives
Council power ta exercise a Discretion, lhen if Council has in this document
contracted out of a provision or exercised a Discretion under this document, then to
the extent of this dacument is not to be taken to be inconsistent with the Law.

17.4  No Obligations

Nothing in this document will be deemed ta impose any obligation on Council to exercise any
of its functions under the Act in relation to the Development Consent, the Land or lhe
Development in a certain manner.
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18  Confidentiality

18.1 Document not Confidential

The terms of this document are not confidential and this document may be treated as a public
document and exhibited or reported without restriction by any party.

18.2  Other Confidential Information
(1) The parties acknowledge that:

(a) Confidential Information may have been supplied to some or all of the parties
in the negotiations leading up to the making af this dacument

(b) The parties may discliose to each other further Confidential Information in
connection with the subject matter of this document.

{c) Subject to paragraphs (2) and (3), each party agreses:

(i) not ta disclose any Confidential document received before or after the
making of this document to any person without the prior written
cansent of the party who supplied the Confidential Information; or

(i) to take all reasonable steps to ensure all Confidential information
received before or after the making of this document is kept
confidential and protected against unauthorised use and access.

(2) A party may disclose Confidential Information in the following circumstances:
(a) in order to comply with the Law, or the requirements of any Authority; or
(b) to any of their employees, consuitants, advisers, financiers or contractors to

whom it is considered necessary 1o disclose the information, if the employees,
consultants, advisers, financiers or contractors undertake to keep the
information confidential.

(3) The obligations of confidentiality under this clause do not extend to infarmation which
is public knowiedge other than as a result of a breach of this clause.

19 GST

19.1 Defined GST Terms
Defined terms used in this clause 19 have the meaning ascribed to them in the GST Law.
19.2  GST to be Added to Amounts Payahle

(1) If GST is payable on a Taxable Supply made under, by reference to or in connection
with this docurnent, the party providing the Consideration for that Taxable Supply must
also pay the GST Amount as additional Consideration.

(2) This clause does not apply to the extent that the Cansidaration for the Taxable Supply
is expressly agreed to be GST inclusive.

(3) Unless otherwise expressly stated, prices or other sums payable or Consideration to
be provided under or in accardance with this document are exclusive of GST.
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19.3  GST Obligations to Survive Termination

This clause 19 will continue to apply after expiration of terminalion of this document.

20 ﬂscellaneous

20.1 Obligation to act in good faith

The parties must at all times:

(1

(2)

3)

4)

cooperate and use their best endeavours to profitably and professionally give effect ta
their rights and obligations set out in this document,

not unreascnably delay any action, approval, direction, determination or decision
which is reguired of them;

make approvals or decisions that are required of them in goad faith and in a manner
consistent wilh the completion of the transactions set out in this document; and

be just and faithful in their activities and dealings with the other parties.

20.2 Legal costs

The Developer agrees [o:

(1)

(2)

(3)

21 ~ Administrative Provisions

pay or reimburse the reasonable legal costs and disbursements of Council of the
negotiation, preparation, execution, and stamping of this document;

pay the reasonable legal costs and disbursements referred to in paragraph (1) within
fourteen (14) days of receipt of a Tax Invoice from Councif; and

pay or reimburse the legal costs and disbursements of Council arising from the
ongoing administration and enforcement of this document including any breach or
default by the Developer of it abligations under this document.

211 Notices

(1)

Any notice, consent or other communication under this document must be in writing
and signed by or on behalf of the person giving it, addressed io the person to whom it
is to be given and:

(a) delivered to that person’s address;

(b) sent by pre-paid mail to that person's address; or
(€) transmitted by facsimile to that person’s address.
{2) A notice given to a persan in accordance with this clause is treated as having been
given and received:
(a) if delivered lo a person’s address, on the day of delivery if a Business Day,
otherwise on the next Business Day;
{b) if sent by pre-paid mail, on the third Business Day after posting; and
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21.2

21.3

214

21.5

21.6

21.7

21.8

219
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(c) if transmitted by facsimile to a person’s address and a correct and complete
transmission report is received, on the day of transmission if a Business Day,
otherwise on the next Business Day.

(3) Far the purpose of this clause the address of a person is the address set out in this
document or another address of which that person may from time to time give notice
to each other person.

Entire Document

This document is the entire agreement of the parties on the subject matter. All

representations, communications and prior agreements in relation to the subject matter are

merged in and superseded by this document.

Waiver

The non-exercise of or delay in exercising any power or right of a party does not operate as a

waiver of that power or right, nor does any single exercise of a power ar right preclude any

other or further exercise of it or the exercise af any other pawer or right. A power or right may
only be waived in writing, signed by the parties to be bound by the waiver.

Cooperation

Each party must sign, execute and deliver all agreements, documents, instruments and act

reasonably and effectively to carry out and give full effect to this document and the rights and

obligations of the parties under it.

Counterparts

This document may be executed in any number of counterparts and all of those counterparts
taken together constitute one and the same instrument.

Amendment

This document may only be amended or supplemented in writing signed by the parties
Unenforceability

Any provision of this document which is invalid or unenforceable in any jurisdiction is to be
read down for the purposes of that jurisdiction, if possible, so as to be valid or enforceahle,
and is otherwise capable of being severed to the extent of the invalidity or enfarceability,
without affecting the remaining provisions of this document or affecting the validity or
enforceability of that provision in any other jurisdiction.

Power of Attorney

Each attorney who executes this document on behalf of a party declares that the attorney has
no notice of:

(1) the revocation or suspension of tha power of attorney by the grantor; or
{2) the death of the grantor.
Goaverning law

The law in force in the State of New South Wales governs this document. The parties:
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{1 submit to the exclusive jurisdiction of the courts of New South Wales and any courls
that may hear appeal from those courts in respect of any proceedings in cannection
with this document; and

(2) may hot seek to have any proceedings removed from the jurisdiction of New South
Wales an the grounds of forum non conveniens.
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Schedule 1- Requirements Under Section 93f

THIS PLANNING AGREEMENT

Planning instrument and/or development
application - (Section 93F (1))

The Developer has:

()

planning instrument.

(d)

made, or proposes to make,
Development Application.

entered into an agreement with, or is
otherwise associated with, a person,
to whom paragraph (a) or (b) applies.

(e)

sought a change ta an environmental | (a)

a | (b)

No

Yes

(c) Not applicable

Description of land to which
agreement applies — {Section 93F(3)(a))

Description of change to the
environmental planning finstrument to
which this agreement applies - (Section
93F(3)(b))

Application of section 94 of the Act -
(Section 93F(3)(d))

(Section 83F(3)(d})

Consideration of benefits under this
agreement if section 94 applies — (Section
| 93F(3)(e))

1= — g

this |

Application of section 94A of the Act - |

Part (2.5m x 33m ) of Lot 6 DP 25843 and Lot 28A
DP 307785, Lot 1 DP 264287, Lot 2 DP 393797, Lot
3 DP 212307, Lot 9 DP 264286, Lot 1 DP 212306,
Lot 6,7 and 8 DP 264286

No

Does apply

Does not apply

Refer to clause 4.2 of the Planning Agreement.

Mechanism for Dispute resolution -
(Section 93F{3)(f))

Enforcement of this agreement (Section
| 93F(3)g))

e ——

| i
No obligation to grant consent or exercise
functions — (Section 93F(3)(9))

© Marsdens Law Group
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See clause 14.

See clause 11 and 13.

See clause 17.
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Schedule 2 — Defined Terms And Interpretation

Part 1 — Definitions

Act

Assign

Authority

Claim

Completed

Completion Notice

Confidential Information

)@

Construction Certificate

Contributions

Contribution Value

Defect

© Marsdens Law Group
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means the Environmental Planning and Assessment Act 1979
(NSW).

as the context requires refers to any assignment, sale, transfer,
disposition, declaration of trust over or other assignment of a legal
and/or beneficlal interest.

means (as appropriate} any:

(1) federal, state or local government;

(2) department of any federal, state or focal government;

(3) any court or administrative tribunal; or

(4) statutory corporation or regulatory body.

against any person any allegation, action, demand, cause of
action, suit, proceeding, judgement, debt, damage, loss, cost,
expense or liability howsoever arising and whether present or
future, fixed or unascertained, actual or contingent whether at law,

in equity, under statute or otherwise.

means completed in accordance with the requirements of this
document.

has the meaning ascribed in clause 7.2.

means any information and all other knowledge at any time
disclosed (whether in writing and orally} by the parties to each
other, or acquired by the parties in relation to the other's activities
or services which is not already in the public domain and which:

(1) is by its nature confidential;

(2) is designated, or marked, or stipulated by either party as
confidential (whether in writing or otherwise);

(3) any party knows or ought to know is confidential; and

(4) is information which may bie reasonably considered to be of
a corffidential nature,

has the meaning ascribed ta that term in the Act.

means the Works, the Designated Land and the Monetary
Contributions.

means the amount specified in Schedules 3, 4 and 5 in the
column headed “Contribution Value" for each item of the
Contributions.

has the meaning ascribed to it in clause 8.
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Defects Notice
Defects Liability Period
Defects Security

Designated Land

Development

Development Application
Development Consent

Development Cost

Dispute

Encumbrance

Event of Default

GST Law

© Marsdens Law Group |
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has the meaning ascribed ta it in clause 8.1.
means 12 months.
has the meaning ascribed ta it in clause 11.

means that part of the Land outlined on the plan attached as
Annexure 1.

means DA 2014/570 for lhe consolidation of two lots and
conslruction of multi-dwelling housing comprising 8 dwellings and
associated car parking.

DA 2014/555 for the consolidatian of 8 lots and construction of 3
residential flat buildings comprising 197 dwellings, assaciated car
parking and landscaping.

means an application for the Development Consent.

means the consent issued under the Act for the Development.
means, in relation to an item of Work:

(1) the construction cost of the relevant item of Work;

(2) any costs incurred under a building contract in relation to
the relevant item of Work;

(3) the costs of any consultants engaged in relation to the
relevant item of Work; or

(4)  any costs ar expenses payable to any Autharity in relation
to the relevant item of Work.

has the meaning ascribed to it in clause 14.1.
means an interest or power:
(1) reserved in or aver an interest in any asset;

(2) created ar otherwise arising in or over any interest in any
asset under any mortgage, charge (whether fixed or floating),
pledge, lien, hypathecation, title retention, conditiona! sale
agreement, hire or hire purchase agreement, option,
restriction as to transfer, use or possession, easement,
subordination to any right of any other person and any other
encumbrance or security interest, trust or bill of sale: or

(3) by way of security for the payment of a debt or other
monetary obligation or the performance of any abligation.

Encumber means to grant an Encumbrance.
has the meaning ascribed to it in clause 15.2.
means A New Tax System (Goods and Services Tax) Act 1999

{Cth} and any other Act or regulation relating to the imposition or
administration of the GST.
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Index

Instrument Change
Land

Law

Location Plan
Monetary Contributions
Offset Amount

Owners

. Planning Legislation

Primary Security

Quantity Surveyor

)@

Rectification Notice
Security
Works

Part 2 - Interpretational Rules

clauses, annexures and
schedules

reference to statutes

singular includes plural

person

® Marsdens Law Graup
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means the Consumer Price Index (All Groups - Sydney) as
provided by the Australian Bureau of Statistics

Not used
means Part of Lot 6 DP 25843

means all legislation, regulations, by-laws, common law and other
binding order made by any Authority.

means the plan attached as Annexure 2.

means the monetary contributions set out in Schedule 5.
means the amount as derived in Schedule 6.

means Universal Property Group Pty Ltd

means the Act, the Roads Act 1993 (NSW) and the Local
Government Act 1993 (NSW).

has the meaning ascribed to it in clause 11.
means a persan who:

(1) is a member of their respective professianal organisation
and has been for at least five (5) years;

(2) practises as a quantity surveyor for works of the same
nature as the relevant Works;

(3) is active as a quantity surveyor at the time of his
appointment;

(4) has at least three (3) years experience in valuing warks of
the same nature as the relevant Works; and

(5)  undertakes to act fairly and promptly in accordance with the
requirements of this agreement.

has the meaning ascribed to it in clause 7.4.
means collectively the Primary Security and the Defects Security.

means the works specified or described in Schedule 4.

a clause, annexure or schedule is a reference to a clause in or
annexure or schedule 1o this agreement.

a statute, ordinance, code or other law includes regulations and
other instruments under it and consolidations, amendments, re-
enactments or replacements of any of them.

the singular includes the plural and vice versa.

the ward "person” includes an individual, a firm, a body corporate,
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executors, administrators,

successors

dollars

calculation of time

reference to a day

accounting terms

reference to a group of
persons

meaning not limited

next day

next Business Day

time of day

headings

agreement

Gender
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a partnership, joint venture, an unincorporated body or assaciation
or any government agency.

a particular person includes a refarence to the person's executors,
administrators, successors, substitutes (including persons taking
by novation) and assigns.

Australian dollars, dollars, $ or A$ is a reference to the lawful
currency of Australia.

if a period of time dates from a given day or the day of an act or
avent, it is to be calculated exclusive of that day.

a day is to be interpreted as the period of time commencing at
midnight and ending 24 hours later.

an accounting term is a reference to that term as it is used in
accounting standards under the Corporations Act or, if not
incansistent with those standards, in accounting principles and
practices generally accepted in Australia.

a group of persons or things is a reference to any two or more of
them jointly and ta each of them individually.

the words “include”, “including”, “for example" or “such as" are not
used as, nor are they to be interpreted as, wards of limitation, and,
when introducing an example, do not limit the meaning of the
words to which the exampie reiates to that example or examples
of a similar kind.

if an act under this agreement to be done by a party on or by a
given day is done after 4.30pm on thal day, it is taken to be done
on the next day.

if an event must occur on a stipulated day which is not a Business
Day then the stipulated day will be taken to be the next Business
Day.

lime is a reference to Sydney time.

headings (including those in brackets at the beginning of
paragraphs) are for convenience only and do not affect the
interpretation of this agreement.

a reference to any agreement, Agreement or instrument includes
the same as varied, supplemented, novated or reptaced from time
to time.

a reference 1o one gender extends and applies to the other and
neuter gender.
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Schedule 3 — Designated Land

Item Time for Completion

Contribution Value

7 Mildred St, Wentworlhville and 31, 33 to 37B Garfield Straet, Wentworthvilie (Revision 4)

i
i |
That part of the designated land identified | The dedication is to be effected | $80,000
as pedestrian footpath. Approximately 2.6m | fallowing the issue of a Development }
% 33m of Lot 8 DP 25843 Gonsant for the Land and Pror to the
issue of an Occupation Certificate |
{interim ar final).
“© Marsdens Law Group o o o 26
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Schedule 4- Works

Specification

Time for Completion

Value

Contribltion] |

1. Construction of a 1.25m
wide oconcrete footpath on
the area identified a%
pedestian footpath on the
location plan.

2. Provision of appropriate
lighing along the area
identified as pedestian
footpath on the location pfan.

3. Embellishment of the area
Identified as  padestrian
footpath on the location plan.

4. Legal, registration and
transfer costs

© Marsdens Law Graup
HCC Planning Agreement

The footpath will be constucted In
accordance with Council
specifications. The specifications
will be provided when the developer
makes application for lhe footpath
levals.

Footpath lighting will be in
accordance with the Council
specification as provided whien the
developer makes application for the
footpath leveis.

To be provided in accordance with
the requirements as stated in
Annexure 3.

Prior to the issue of
an occupation
certificate (interim or
final)

Total value of
works $54,891

7 Mildred St, Wentwarthvile and 31, 33 to 378 Garfield Street, Wentwarthvitla (Revision 4)
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Schedule 5 — Monetary Contributions

Item

Time for Completion

Contribution Value

Monetary Contributions

© Marsdens Law Group
HCC Planning Agreement

1.

the Issung of a construction
cerlificate  in  respect of any
development to be carried out on the
Land.

In respect of DA 2014/570 the
contribution amount is $134,981

In respect of DA 2014/855 the
contribution amount is $3,118,828

Total $3,253,809

28
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Schedule 6 - Planning Agreement 8§94 Offset Schaedule

Item Contribution Value Offset
Dedication of land 2.5 x 33m (DA 2014/570) $80,000 100%
Construction and embellishment of public footpath besids

development at 7 Mildred Street (DA 2014/570) $50,000 160%
Legal, registration and Iransfer costs $5,801 100%
Establishment of a public easement through private land from

Mildred Street through to Garficld Street (DA 2014/555) $350.000 1%
TOTAL $485,891 $485,891
Estimated Section 84 Contributions $ 3,253,809
Offset $ 485,891

Monetary Contributien (SBectian 94 less agreed OFFSET) $ 2,767,918 ***

Note “** Adjusted cash payment to be made prior ta the issue of a construction certificate (See

Schedule 5)

® Marsdans Law Group
HGC Planning Agreement

7 Mildred St, Wentworthville and 31, 33 to 37B Garfield Stresl, Wentworthville (Revision 4)
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Annexure 1 & 2- Plan of Designated Land and Location Plans

i Marsdens Law Group

HCC Planning Agreement
7 Mildred St, Wentworthville and 31, 33 to 378 Garfield Street, Wentworthville (Revision 4)
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Annexure 3 — Guidelines for Embellishment Works-in-Kind

The landscape quality of the 5m wide public domain between 378 Garfield Street and 5 Mildred Street
is to create an attractive space with safe and convenient access for pedestrians.

The foitowing guidelines are fundamental to the design and implementation of effective interface
bstween the public and the private domain.

© Marsdans Law Group

Minimum maintenance of landscaping through the use of robust materials and treatment is
required.

To reduce water consumption, preserve local biodiversity and landscape distinctiveness, and
increase design life, the use of indigenous species of local provenance are preferred.

The landscaped verge shall be planted with suitable native shrubs permitted la grow to a
height of 3m - 4m rmaximum with ground cover under permitted ta grow to a height of 500mm-
700mm maximum.

in general the shrubs shall be planted at suitable intervals to maintain the amenity of the
adjacent dwelling.

Shrubs must be under pruned to enhance pedestrian safety.

A suitable native tree on either end of the pedestrian pathway shali be planted to integrate the
pathway landscape with the surrounds.

New tree and shrub planting shall be made with consideration to the location of power lines,
light poles, water hydrants and underground infrastructure.
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Execution page

Executed as an agreement.

pated Cumberlomol Council

Executed by Holroyd-City-Council by s General Manager and witness

General Manager (Signature)

Name of General Manager (PAnt Name){

MW onen
TR
WMalcolm Kyan
( e):zo ¢

(2 K

Witness (Signature) =

/\\\1 tfi".'i;lc_l% ( ' 4z

Name of Witness (Print Name)

Executed by Universal Property Group Ply Ltd in accordance with section 127(1) of the Corparations Act 2001

(Cth) by authority of its directors.

Director/Secrelary (Signature)

Bomtr Lyrspnrs

Name of Director/ Secretary (Print Name)

© Marsdens Law Group |
HCC Pianning Agreement i

Director (Signature)

Name of Director (Print Name)

7 Mildred St, Wentwarthville and 31, 33 to 37B Garfield Street, Wentworthville (Revision 4)
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